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The Applicable law to the physician's Contractual
Responsibility : A Comparative study

Hiba Thamer Mahmood Al-Samak
Baghdad University

Abstract

Many patients travel for treatment because of poor, insufficient, or underdeveloped medical care and
the emigration of many medical professionals. Some patients suffer from poor care provided after returning
from treatment abroad, as specialized tourism companies in some countries enable patients to access health
care, which is called medical tourism. Many countries in the world have taken an interest in this, such as
the European Union and the United States of America. We did not find international rules governing
doctor's responsibility, but we found only the general rules in notional responsibility in international law.

The World Health Organization (WHO) has taken an interest in patient safety to increase the number
of medical errors every year in the world, as legal procedures are often insufficient and the patient needs to
file a complaint before or after returning home to submit to the laws of that country, and the countries that
apply the insurance system provide adequate insurance, and insurance companies are reluctant to pay
sometimes because of medical negligence.

Due to the scarcity of legal studies, I examined the general rules on conflict of laws on the
responsibility of doctors, a comparative study between Iraqi civil law and some of the laws of states,
international agreements, and the European Directive on the safety of patients .

in two searches, the first one for the attribution rules applicable to the physician's responsibility, and
the second one for the attribution rules applicable to liability .

She concluded that the reason for the increase in medical malpractice in the international context is
that doctors work to sign the patient waiver of his right to prosecution, and that many of the medical and
moral damages change and increase after his return to his homeland. It is necessary to establish medical
committees from the Ministry of Health to allow Iraqi patients to travel abroad, monitor their cases, and
choose specialized hospitals through Iraqi embassies in those countries.

Keywords: liability, medical contract, damage, international protection, foreign patients, applicable law.
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[**]187. Law of The State Chosen by The Parties: (1) The law of the state chosen by the
parties to govern their contractual rights and duties will be applied if the particular
issue is one which the parties could have resolved by an explicit provision in their
agreement directed to that issue.

2 The law of the state chosen by the parties to govern their contractual rights and duties
will be applied, even if the particular issue is one which the parties could not have
resolved by an explicit provision in their agreement directed to that issue, unless
either

(a) the chosen state has no substantial relationship to the parties or the transaction and
there is no other reasonable basis for the parties' choice, or

(b) application of the law of the chosen state would be contrary to a fundamental policy
of a state which has a materially greater interest than the chosen state in the
determination of the particular issue and which, under the rule of § 188, would be
the state of the applicable law in the absence of an effective choice of law by the
parties.

3 In the absence of a contrary indication of intention, the reference is to the local law of
the state of the chosen law.
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REGULATION (EC) No (593/2008) OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL of 17 June 2008 on the law applicable to contractual
obligations (Rome I), Official Journal of the European Union, L. 177/6 EN,
4.7.2008.

[""JCHAPTER II (UNIFORM RULES) Art 3(Freedom of choice).

1 .A contract shall be govermned by the law chosen by the parties. The choice shall be
made expressly or clearly demonstrated by the terms of the contract or the
circumstances of the case. By their choice the parties can select the law applicable
to the whole or to part only of the contract.

2 .The parties may at any time agree to subject the contract to a law other than that which
previously governed it, whether as a result of an earlier choice made under this
Article or of other provisions of this Regulation. Any change in the law to be
applied that is made after the conclusion of the contract shall not prejudice its

formal validity under Art 11 or adversely affect the rights of third parties.

3 .Where all other elements relevant to the situation at the time of the choice are located

in a country other than the country whose law has been chosen, the choice of the
parties shall not prejudice the application of provisions of the law of that other

country which cannot be derogated from by agreement.

4 .Where all other elements relevant to the situation at the time of the choice are located

in one or more Member States, the parties' choice of applicable law other than that
of a Member State shall not prejudice the application of provisions of Community
law, where appropriate as implemented in the Member State of the forum, which

cannot be derogated from by agreement.

5 .The existence and validity of the consent of the parties as to the choice of the

applicable law shall be determined in accordance with the provisions of Articles 10,
11 and 13.

[**]Professor Dr. Volker Behr,ROME I REGULATION A—MOSTLY—UNIFIED
PRIVATE INTERNATIONAL LAW OF CONTRACTUAL
RELATIONSHIPSWITHIN—MOST—OF THE EUROPEAN UNION,
JOURNAL OF LAW AND COMMERCE [Vol. 29:233, p240.

1980 alad slalell Lo gy L8l am gamad (pamant 8 i 4 LS cg 31 (3060 olad) a1 5[]
Ministry of Justice, Guidance on the law applicable to contractual obligations (Rome
I) Outline of the main provisions, © Crown copyright Produced by the Ministry
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of Justice Alternative format versions of this report are available on request from —
European,February 2010,p3.policy.unit@justice.gsi.gov.uk ,

[®]Professor Dr. Volker BehrROME I REGULATION A—MOSTLY—UNIFIED
PRIVATE INTERNATIONAL LAW OF CONTRACTUAL
RELATIONSHIPS WITHIN—MOST—OF THE EUROPEAN UNION, Op
cit, p242.

[*']Professor Dr. Volker BehrROME I REGULATION A—MOSTLY—UNIFIED
PRIVATE INTERNATIONAL LAW OF CONTRACTUAL
RELATIONSHIPS WITHIN—MOST—OF THE EUROPEAN UNION,Ibid,
pp244-245.

JArt 4 Applicable law in the absence of choice:(4. Where the law applicable cannot
be determined pursuant to paragraphs 1 or 2, the contract shall be governed by the
law of the country with which it is most closely connected).
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[62

503y
https://europa.eu/european-union/about-eu/institutions-bodies/court-justice en .
[**]Professor Dr. Volker Behr,ROME I REGULATION A—MOSTLY—UNIFIED
PRIVATE INTERNATIONAL LAW OF CONTRACTUAL
RELATIONSHIPS WITHIN—MOST—OF THE EUROPEAN UNION,Ibid,
pp247-248.
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[67]Pau1 Quinn, Paul De Hert Vrije Universiteit Brussels (VUB)-LSTS, Belgium, The
Patients’ Rights Directive (2011/24/EU) e Providing (some rights to EU
residents seeking healthcare in other Member States, Computer Law & Security
Review Volume 27, Issue 5, September 2011, Pages 497-502, ELSVIER,

[°°]
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RESEARCH GATE.p497, https://www.researchgate.net/publication/ 251544205 _
The Patients' Rights Directive 201124EU_-

_Providing_some rights to EU_residents_seeking_healthcare _in_other Member
States
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[“]The European directive on patients' rights,cleiss- Repablic, France https:/www.
cleiss.fr/docs/directive_en.html
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["*IPaul Quinn, Paul De Hert Vrije Universiteit Brussels (VUB)-LSTS, Belgium, The
Patients’ Rights Directive (2011/24/EU) e Providing (some rights to EU
residents seeking healthcare in other Member States, Op cit, p498.

[”*]The European directive on patients' rights, Op cit.

[”PerihanElifEkmekci, Patients’ Rights in Cross-border Healthcare (Directive
2011/24/EU) and How It Applies to Turkey as a Negotiating Candidate
Country, Eur J Health Law. Author manuscript; available in PMC 2018 Jan 1.
Published in final edited form as: Eur J Health Law. 2017; 24(4): 432-444. doi:
10.1163/15718093-12341423 PMCID: PMC5711479 NIHMSID: NIHMS850912
PMID: 29203967, p1.

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5711479/

[°]Paul Quinn, Paul De Hert Vrije Universiteit Brussels (VUB)-LSTS, Belgium, The
Patients’ Rights Directive (2011/24/EU) e Providing (some rights to EU
residents seeking healthcare in other Member State, Op cit, p498.
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[82]The treaty on the functioning of the European Union. [accessed 3 April 2015];

Official Journal of the European UnionC326/47. online at http://eur-lex.europa.eu/
legal-content/ EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN.
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[*Perihan Elif Ekmekci, Patients’ Rights in Cross-border Healthcare (Directive
2011/24/EU) and How It Applies to Turkey as a Negotiating Candidate
Country, Eur J Health Law, Op cit,pl.

[*]Paul Quinn, Paul De Hert Vrije Universiteit Brussels (VUB)-LSTS, Belgium, The
Patients’ Rights Directive (2011/24/EU) e Providing (some rights to EU
residents seeking healthcare in other Member States, Op cit, p499.

[*1(28 April 1998, Kohll, C 158/96).

[*7] (28 April 1998, Decker, C-120/95).

[88]Perihan Elif Ekmekci, Patients’ Rights in Cross-border Healthcare (Directive

2011/24/EU) and How It Applies to Turkey as a Negotiating Candidate Country,
Eur J Health Law, Op cit,pl.
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